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48) “Taiwan - first Asian country to recognise conscientious objection”, Peace News

Issue 2451, June-Aug 2003 (“The main reasoning behind alternative service in
Taiwan is not conscientious objection, but to make use of those young men
who are not fit for military service, either because they are physically unfit, or
because the ranks of the military are already filled. Consequently, alternative
service in Taiwan is managed by the ‘manpower department’ of the Taiwan
military.”).
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<Abstract>

A Critical Review of the Constitutional Court Ruling on

Conscientious Objection to Military Service in South Korea
Lee, Inho”

The Constitutional Court of South Korea recently seems to have
abandoned the virtue of abstinence that the judiciary should have. It seems
to roar that ‘the constitution is just what I am saying.’ No precedents,
logic, facts seem to control this roar. For example, this article critically
examines the third conscientious objection ruling that the Constitutional
Court approved the conscientious objection of certain religious people in
the name of conscience in June 2018.

In the first and second decisions, the Constitutional Court had declared
the criminal punishment for conscientious objection to military service to
be constitutional. However, in the third round of this decision, the
Constitutional Court decided that a legislative omission that did not
stipulate any alternative service in the provision of military service type
was unconstitutional, while the punishment clause was declared
constitutional as it was. The majority opinion of six Justices of the Court
recognized the ruling, but three other Justices wrote a dissenting opinion.

However, when examining the arguments presented by the majority
opinion, it is analyzed that the opinion ignores all the precedent, logic, and
facts. And the decision of the Constitutional Court is considered to be
beyond the limits of the Constitutional jurisdiction given to it. This article
argues these points in four aspects.

First, the majority opinion of six Justices made unreasonable arguments

* Chung-Ang University School of Law.
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in two points to overcome the hurdle of justiciable requirements. First of
all, the military service type clause does not meet the constitutional
requirement of judging premise. Nonetheless, the majority opinion took the
clause as a subject of adjudication. Also, the lack of alternative service in
the military service type clause is regarded as a ‘genuine legislative
omission” which cannot be a subject of constitutional review. Nonetheless,
the majority opinion declared the omission to be unconstitutional.

Secondly, the majority opinion is based on the same method and criteria
as the unconstitutionality reasoning for a law restricting freedom, arguing
the unconstitutionality of the legislative omission which does not adopt the
alternative service system. However, this is a major doctrinal error. It has
omitted the argumentation process of confirming the consitutional obligation
of legislation. Furthermore, the majority disregarded the fact that the right
to conscientious objection was not derived from the interpretation of the
Korean Constitution.

Thirdly, the majority opinion is based on contingent estimates rather than
rigorous findings. Finally, the introduction of alternative service system for
conscientious objectors should be made through amendment of the
Constitution. It is beyond the scope of its judicial power that the
Constitutional Court orders the legislator to introduce an alternative service

system.

Key Words: conscientious objection, conscientious objector, freedom of
conscience, alternative civil service, duty of military

service, limitation of constitutional jurisdiction
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